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SECOND ADDENDUM 
 
To: Commissioners & Interested Persons 
 
From: South Coast District Staff & Staff Counsel 
 
RE: Item Th14a, Vested Rights Claim Application No. 5-07-412-VRC (Driftwood 
Properties LLC), Laguna Beach, Orange County 
 

Response to Letter dated October 9, 2008 from Latham & Watkins Regarding 
Driftwood Properties’ Claim of Vested Rights Application (attached) 

 
A. Vested Right to Complete Grading Does Not Confer a Right to “Maintain” 
the Graded Area. 
 
In its October 9, 2008 letter, Driftwood asserts that staff has erroneously separated its 
claim to maintenance of the graded pads at Driftwood Estates into a separate claim for a 
vested right.  Driftwood states that “…if Driftwood demonstrates that it has a vested right 
in the graded pads, that right includes the right to maintain them.”  This assertion is 
incorrect.  As explained in more detail below, one cannot obtain a vested right to 
“maintenance,” a vested right simply allows a property owner to complete fully 
authorized development.– any development, even on property where there is vested 
development, must comply with existing law.  Thus, the only way for Driftwood to 
“maintain” the graded pads, even if it has a vested right to the pads themselves, is if it 
also has a vested right to ongoing maintenance.  As explained in the staff report, it has 
not substantiated this claim, so its claim to a vested right to maintenance of graded pads 
should be denied. 
 
Driftwood states that one can obtain a vested right to a graded area, but none of the cases 
on which it relies supports this proposition.  Instead, these cases each state that if a 
property owner has obtained all permits needed to grade property, they are entitled to 
complete grading that was permitted, but must obtain permits for any additional work on 
the property.   
 

• “[T]he most that Aries would be entitled to perform under its grading permit 
would be the completion of the work authorized by those permits.  … Work 
performed under the grading permits before February 1, 1973, does not entitle 
Aries to go forward with the construction of the project in its entirety.”  Aries 
Development Company v. California Coastal Zone Conservation Commission, 
48 Cal.App.3d 534, 551 (1975). 
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• In Spindler, the trial court found that Spindler had obtained a vested right to 
complete fully authorized grading.  The court of appeals did not question that 
determination, but it found that Spindler “had no vested or any other right to 
erect any particular building or type of building upon the subject property or to 
put it to any particular use, except as may now or hereafter be lawfully 
permitted.”  Spindler Realty Corporation v. Monning, 243 Cal.App.2d 255, 270 
(1966).   

 
• The court in Environmental Coalition of Orange County found that the 

defendant could complete grading work, but that the question of whether it 
could develop the remainder of its property without a coastal development 
permit was a question of fact that needed to be determined by the trial court.  
Environmental Coalition of Orange County v. Avco Community Developers, 
Inc., 40 Cal.App.3d 513, 523 (1974). 

 
Each of these cases concludes that while one may obtain a vested right to complete fully 
authorized development, one must comply with existing law for any other development 
on the property.  The California Supreme Court upheld these conclusions in Avco 
Community Developers, Inc. v. South Coast Regional Commission, 17 Cal.3d 785, 793 
(1976), where it held that a government must enforce the laws in effect whenever a new 
permit is issued.  Thus, property owners must obtain a coastal development permit, or 
any other applicable permits, to undertake any development on their property, even if the 
development takes place on a structure to which they had established a vested right.  Here 
are some examples of how this works: 
 

• If property owners have established a vested right to a pre-coastal act staircase 
to the beach, the Commission requires the property owners to obtain a coastal 
development permit (CDP) prior to performing any non-exempt development on 
the staircase.  The property owners do not have the right to “maintain” the 
staircase without first obtaining a CDP, unless such work consists of exempt 
repair and maintenance.   

 
• Using one of Driftwood’s examples, where property owners have obtained a 

vested right to complete construction of a home, staff does not assert that they 
could lose their vested right to the home itself if they failed to maintain it.  The 
property owners must, however, comply with the Coastal Act when undertaking 
any non-exempt development related to the home.  The owners have no vested 
right to maintenance, but most maintenance associated with upkeep of a single 
family home would be exempt under the Commission’s regulations. 

 
Driftwood does not cite a single case in which a court found that a property owner had 
the right to “maintain” an activity unrelated to a permitted structural development to 
which it obtained a vested right.  Instead, the case law cited above holds that one must 
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comply with existing law when undertaking any new development, even when one has 
obtained a vested right to complete the fully authorized development.1   
 
In sum, unless Driftwood has a separate vested right to maintenance of the graded pads, it 
cannot conduct maintenance activities on those pads without a CDP, unless the 
maintenance is exempt under the Commission’s regulations.  The question of whether 
such maintenance is exempt must be determined in the context of an enforcement hearing 
or an application for a CDP.   
 
B. Driftwood’s Predecessor Was Required to Obtain Governmental Approvals 
Before Grading the Driftwood Estates Property. 
 
Although Driftwood claims that the staff report suggests it must produce evidence that 
Driftwood’s predecessor obtained permits unrelated to the grading that took place at 
Driftwood Estates, this is not the case.  The staff report simply identifies the permits that 
were most likely required before any grading took place on the property.  In many cases, 
more than one type of permit is required before development takes place.  For instance, 
today, one must obtain both a building permit and a coastal development permit, among 
others, before building a house in the coastal zone – both permits are required, although 
obviously only one is named a building permit.   
 
Similarly, based on an analysis of the applicable Orange County codes, staff has 
concluded that Driftwood’s predecessor needed to obtain a certificate of use and 
occupancy, a variance, an excavation permit and a building permit before starting any 
grading on the Driftwood Estates property.  As discussed below, based on the plain 
language of the applicable Orange County codes, these permits and approvals were 
necessary before the type of grading undertaken at Driftwood could have lawfully taken 
place.  Driftwood has not presented any evidence proving that these necessary approvals 
were obtained before its predecessor graded the property.   

 
Excavation Permit 
 

Driftwood appears to confuse the issue of the burden of proof by suggesting that it shifts 
to the Commission once Driftwood has provided evidence in support of its claim.  With 
regard to each of the issues raised by their claim for a vested right, however, Driftwood 
bears the burden of proving its vested right.  14 CCR §13200.  The Orange County Code 
makes specific reference to the need for an excavation permit, and states that “[no] permit 
for excavation for any building shall be issued before application has been made for a 
certificate of use and occupancy.”  Driftwood claims that despite this reference to an 
excavation permit requirement, because staff does not have the resources to identify 

                                                 
1 The cases on which Driftwood relies, Goat Hill Tavern v. City of Costa Mesa, 95 Cal.App.4th 1519, 1530 
(1992) and O’Hagen v. Board of Zoning Adjustment, 19 Cal.App.3d 151 (1971) analyze a vested right to 
continue operating a business once a use or conditional use permit has been issued.  The court in Goat Hill 
specifically distinguished these cases from those involving a vested right in a land use context.  Goat Hill, 
95 Cal.App. 4th at 1526-27.  Even if these cases were relevant here, they hold that one may maintain an 
ongoing business to which one has a vested right, but Driftwood’s predecessor was not engaged in ongoing 
business activities at the Driftwood Estates site. 
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where in the Orange County code the excavation permit process is set forth, the 
Commission should not deny its claim for a vested right for lack of an excavation permit.  
This logic would impermissibly shift the burden of proof to the Commission.  
Commission staff has identified where there is a reference to a requirement for an 
excavation permit, thus Driftwood bears the burden of proving why its predecessor in 
interest did not need to obtain such a permit. 
 
Driftwood additionally argues that the grading undertaken on the property is not 
excavation.  It contradicts its own position, however, in the written materials it has 
submitted to the Commission.  Driftwood states, “the original grading excavated about 
127,000 cubic yards of dirt . . . .”  (June 2, 2008, letter from R.Zbur to K.Schwing, with 
attachments, emphasis added.)  The engineering consultants hired by Driftwood based 
their estimate of expenditures by the Esslingers on the costs per cubic yard for the 
excavation and export of dirt.  The applicant’s claim that no excavation was performed 
must be rejected when its own materials use this term to describe the work that was 
performed.  Furthermore, it is valuable to note that the County's current Excavation and 
Grading Code defines 'excavation' as 'the mechanical removal of earth material' and 
'grading' as 'any excavating or filling or combination thereof' (see Section 7-1-184 of the 
Orange County Grading and Excavation Code).  Clearly, the work undertaken on the 
property in late 1950's and early 1960's would qualify as 'excavation'.   

 
Certificate of Use and Occupancy 
 

Driftwood claims that its predecessor was not “using” the Driftwood Estates property 
when it graded 127,000 cubic yards and removed 121,000 cubic yards of soil from 
Driftwood Estates.  Driftwood would have the Commission believe that its predecessor in 
interest spent over $1.2 million in today’s dollars to grade property with no intention of 
“using” the property.  Even under Driftwood’s overly narrow reading of the term “use,” a 
certificate of use and occupancy was required if one proposed to “use” the land.2   

 
More importantly, Driftwood urges the Commission to adopt a definition of the term 
“use” that is far more narrow than warranted.  The code in effect in 1959 and 1960 does 
not define the term “use,” but the section establishing the purpose of the ordinance makes 
it clear that the ordinance is intended to apply to a broad range of activities.  Section 3(F) 
states:  
 

“Except as hereinafter provided: No building or structure shall be 
erected, and no existing building or structure shall be moved, altered 
added to or enlarged, nor shall any land, building, structure or 
premises be used, designed or intended to be used for any purpose or 
in any manner other than a use listed in this ordinance or amendments 
thereto as permitted in the district in which such land, building, 
structure or premises is located.”  (emphasis added).  Orange County 

                                                 
2 Section 23 of the code requires that any applicant for a certificate of use and occupancy show that their 
use or proposed use of the land complies with existing law and ordinance 351.   
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Ordinance #351 Section 3(F)(1) (1935), as amended by Ordinance 
#561 (1949).   

 
Section 23 of this same ordinance requires a certificate of use and occupancy before 
vacant land can be occupied or used, therefore the term “used” should be interpreted 
more broadly than Driftwood suggests in order to fulfill the purpose of the ordinance, 
which is to regulate uses, designs and intended uses of property.  Unless Driftwood can 
sustain its burden of proving that its predecessor graded this property without intending 
for it to be used for some purpose other than agriculture (for which it would not have 
needed a certificate of use and occupancy), then its predecessor needed to apply for such 
a certificate of use and occupancy.   

 
 
Variance   

 
In addition, Driftwood’s predecessor would have needed to show that its proposed use of 
the property complied with the applicable zoning codes.  It does not appear that the 
grading complied with the single family residence zone, as the building sites were 
significantly smaller than required, thus the property owner would have needed to obtain 
a variance.  The applicable definition of “building site” was “the ground area of a 
building or buildings together with all open spaces as required by this ordinance.”  
Ordinance #351, Section 2(2).  There were fourteen graded pads, ranging in area from 
900 to 2600 square feet, on two parcels of land, both zoned for single family residences.  
As stated in the staff report, this construction was inconsistent with the applicable Orange 
County Code section 10(c), which stated, “the minimum building site area for each one-
family dwelling shall be six thousand (6000) square feet.”  None of the fourteen pads was 
consistent with this requirement.   
 
As noted above, Section 3(1) of the Orange County Code states “no building or structure 
shall be erected . . . nor shall any land, building, structure or premises be used, designed 
or intended to be used for any purpose or in any manner other than a use listed in this 
ordinance . . . as permitted in the district in which such land, building, structure or 
premises is located.”  Driftwood has not shown how the pattern of grading is consistent 
with the single family designation of the parcels nor how the small “building sites” would 
have complied.  Pursuant to Section 19, a variance permit would have been required to 
construct building sites that were inconsistent with the provisions of the zoning code.  
The applicant has provided no evidence that such an application was submitted or 
approved. 

 
Building Permit   

 
The applicable code for building permits required: 
 

Before commencing any work pertaining to the erection, construction, 
reconstruction, moving, conversion, alteration or addition to any 
building or structure within any district shown upon any sectional 
district map of Orange County duly adopted and made a part of this 
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ordinance, a building permit for each separate building and/or 
structure, except accessory or incidental buildings and/or structures not 
used for dwelling purposes required in the operation of any existing 
ranch or farm, shall be secured from the Building Inspector of said 
county by the owner or his agent for said work and it shall be unlawful 
to commence said work until and unless said permit shall have been 
obtained.  Ordinance #351, Section 22 (1935), as amended by 
Ordinance #561 (1949).   

 
The applicable code required a building permit before commencing any work “pertaining 
to” erection, moving or construction of any building or structure.  Driftwood apparently 
maintains that the pads were not graded for the erection, moving or construction of any 
building or structure.  It begs the question of just why any entity would have spent what 
Driftwood estimates would cost $1,221,400 to grade pads that did not pertain to the 
erection, moving or construction of a building or structure.   

 
What other use would there be for the graded pads?  If grading in and of itself was the 
use, then that is a use and change in character of the land, requiring an application for a 
certificate of use and occupancy to be submitted.  The only exception to the requirement 
of submission of an application for a certificate of use and occupancy is for agricultural 
uses.  As the applicant has not suggested that the agricultural exception applies, an 
application for a certificate of use and occupancy should have been submitted. 
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